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Committee on the Scottish Government Handling of Harassment Complaints 

  
Sir Peter Housden 
Former Permanent Secretary 
 
 
 
 
BY EMAIL 

c/o Clerk to the Committee  
Room T1.03  

The Scottish Parliament  
Edinburgh  
EH99 1SP  

 
SGHHC@parliament.scot  

      
19 October 2020 

 
Dear Sir Peter 
 
The application of the Civil Service Code and the Civil Service Management 
Code 
 
I write on behalf of the Committee to repeat a question asked of you during your oral 
evidence session on 22 September. A number of Committee members asked you 
whether you had raised harassment concerns that you were aware of in relation to 
the then First Minister, Alex Salmond, with the then Deputy First Minister, Nicola 
Sturgeon.  
 
Having taken time to analyse the confidentiality requirements that you cited at the 
time, the Committee considers that the question asked of you was sufficiently general 
to mean that, answering the question would not put you in breach of the confidentiality 
rules placed upon you. The Committee therefore repeats the question to you and 
asks for a response in writing by Monday 26th October. I attach a relevant extract of 
the Official Report for ease of reference. I also attach the relevant extracts of the Civil 
Service Code and the Civil Service Management Code together with relevant 
sections highlighted from the Scottish Government’s briefing paper entitled ‘Note on 
Civil Servant’s Constitutional Position and the Civil Service Code’. 
 
The Committee has an important job to do, but it is not seeking to persuade you that 
this outweighs the importance of the terms of the Codes for you. The Committee is 
simply arguing that your interpretation of the Codes and how they interact is overly 
cautious. The Committee also notes in making this request that you refer to the 
element of the Civil Service Code that requires officials, serving and retired, to provide 
as full account as possible of their actions in the pursuance of Government policy to 
Committees of the Parliament to enable committees to effectively hold the 
Government to account. 
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Since you helpfully answered in detail on a number of other matters the Committee 
considers you should revisit your initial judgement that the general confirmation being 
sought to this particular question cannot be provided.  
 
Yours sincerely 
 

Linda Fabiani MSP  
Convener, Committee on the Scottish Government Handling of Harassment 
Complaints   
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Extract from the Official Report, 15 September 2020 
 
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12819&i=115887  
 
Margaret Mitchell:  
For the avoidance of doubt, did you speak to the Deputy First Minister about any of 
those harassment complaints? 
 
Sir Peter Housden:  
I am not able to go into specifics in terms of individuals. 
 
Margaret Mitchell:  
I do not think that that is a specific. The Deputy First Minister had a role in the process, 
so it is merely a question. 
 
Sir Peter Housden:  
I am not able to identify, due to the duty of confidentiality, people to whom I spoke. In 
my written evidence, I did indicate that where it was appropriate, in Scotland and 
other settings, one had a word with another senior politician. 
 
Margaret Mitchell:  
I think, convener, that there is a point of order here. We have been told continually 
that there is confidentiality under the ministerial code, but this is an inquiry of the 
Parliament into the Scottish Government’s handling of harassment complaints. You 
are a witness here, Sir Peter, to facts and events and it is on that basis that I am 
asking you that question. 
 
Sir Peter Housden:  
And I am bound, as I explained, by the provisions in the “Civil Service Management 
Code”, in respect of confidentiality, which clearly extend to my dealings with individual 
ministers. 
 

The Civil Service Management Code 
 
Section 4.2 of the Civil Service Management Code states that: 
 
4.2.1 Departments and agencies must remind staff on appointment, retirement or 
resignation that they are bound by the provisions of the criminal law, including the 
Official Secrets Acts, which protect certain categories of official information, and by 
their duty of confidentiality owed to the Crown as their former employer. 

 
4.2.2 Civil servants are expected to be prepared to make available official 
information which is not held in confidence within Government, in accordance with 
Government policy and departmental or agency instructions. They must not, without 
relevant authorisation, disclose official information which has been communicated in 
confidence within Government or received in confidence from others. Government 
policy in this area is available via the website of the Department for Constitutional 
Affairs at http://www.foi.gov.uk/index.htm.  

 
4.2.3 Civil servants must continue to observe this duty of confidentiality after they 
have left Crown employment.  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12819&i=115887
https://www.gov.uk/government/publications/civil-servants-terms-and-conditions
http://www.foi.gov.uk/index.htm
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The Civil Service Code 
 
Section 7 of the Civil Service Code states that: 
 
You must not: 
 

• misuse your official position, for example by using information acquired in the 
course of your official duties to further your private interests or those of others 

• accept gifts or hospitality or receive other benefits from anyone which might 
reasonably be seen to compromise your personal judgement or integrity 

• disclose official information without authority. This duty continues to apply after 
you leave the Civil Service 

  

https://www.gov.scot/publications/civil-service-code/
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NOTE ON CIVIL SERVANTS’ CONSTITUTIONAL POSITION AND THE CIVIL 
SERVICE CODE 
 
Constitutional framework 
 
1. The civil service exists to serve the Government of the day and is required to 
maintain a position of political impartiality to enable it to effectively serve both current 
and future Governments.  The impartial status of the civil service is a cornerstone of 
the UK’s government and parliamentary systems.  
 
2. Under these arrangements, civil servants are accountable to Ministers, not 
Parliament.  In turn, Ministers are accountable to Parliament and are constitutionally 
accountable for their civil servants.   
 
3. It is therefore a fundamental requirement of the principles and conventions in 
place to support this set of constitutional relationships (i.e. between civil servants and 
Ministers, and between Ministers and Parliament) that civil servants appearing before 
parliamentary committees do so only on behalf of their ministers and under their 
explicit directions.  Civil servants have no constitutional ‘personality’ and as such are 
not permitted to offer personal views or opinions.  To do so would be in direct breach 
of these established constitutional principles as well as the Civil Service Code and 
civil service terms and conditions of employment. 
 
4. The following extracts from the Scottish Government’s guidance note for SG 
officials giving evidence to committees of the Scottish Parliament (the 
Scottish  version of the ‘Osmotherly’ rules) relate the requirements of the 
constitutional position: 
 

“Central Principles 
 

3.1          It is important for officials to be fully aware of their constitutional 
position.  A central principle of the relationship between officials and 
Committees is that officials give evidence to Committees on behalf of their 
Ministers, under their directions and with their approval.  This in turn reflects 
the principle that it is Ministers who are directly accountable to the Parliament 
for both their own policies and for the actions of the Scottish Government. 

 
3.2          Officials are accountable to Ministers and are subject to their 
instruction; but they are not directly accountable to the Parliament.  This does 
not mean, of course, that officials may not be called upon to give a full account 
of Government policies, or indeed of their own actions or recollections of 
particular events.  But their purpose in doing so is to contribute to the central 
process of Ministerial accountability, not to offer personal views or judgements 
on matters of political controversy (see section 6 below on Status and Handling 
of Evidence), or to become involved in what would amount to disciplinary 
investigations which is for the Scottish Government to undertake (see 
paragraph 5.7 below on Conduct of Individual Officers). 

 
3.3          This guidance constitutes standing instructions to colleagues 
appearing before Committees.  These instructions may be supplemented by 
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specific Ministerial instructions on specific matters.  It is for Ministers to engage 
the Committee on issues of policy and for officials to avoid being drawn into 
debates on policy options or advice to Ministers. It would be a breach of the 
Civil Service Code for an official to advise Members other than Ministers (see 
paragraphs 4.7 to 4.9 below on Discussing Government Policy)... 

 
4.14      … Because officials appear on behalf of their Ministers, written 
evidence and briefing material should always be cleared with them.  Ministers 
should always be given sight of information colleagues propose to disclose to 
Committees.“  

 
The Scottish Parliament has recognised this constitutional framework when it passed 
the motion of 1 November 2000: 
 

           “That the Parliament notes that the Government is committed to a 
policy of openness, accessibility and accountability in all its dealings with the 
Parliament and its Committees; further notes both the Parliament’s right and 
duty to hold the Government to account, including the power to invoke 
section 23 of the Scotland Act, and the public interest in maintaining the 
confidentiality of exchanges between officials and Ministers concerning policy 
advice; observes that other Parliaments with strong freedom of information 
regimes do not disclose the terms of such exchanges; calls, to that end, for 
the Government and the Parliament to observe the following principles:  
 
i) consistent with its policy of openness, the Government should always seek 
to make as much information as possible publicly available as a matter of 
course and should respond positively to requests for information from the 
parliament and its Committees;  
 
ii) officials are accountable to Ministers and Ministers in turn are accountable 
to the Parliament and it follows that, while officials can provide Committees 
with factual information, Committees should look to Ministers to account for 
the policy decisions they have taken;  
 
iii) where, exceptionally, Committees find it necessary to scrutinise 
exchanges between officials and Ministers on policy issues, arrangements 
should be made to ensure that the confidentiality of these exchanges is 
respected, and commends these principles to Committees as guidelines to 
be followed in their dealings with the Government.”  

 
 
Legal and administrative framework for the management of the Civil Service 
 
5. The Constitutional Reform and Governance Act 2010 is the primary legislation 
that sets out the relevant powers for the management of the Civil Service which are 
conferred upon the Minister for the Civil Service.  This includes a statutory 
requirement for the Minister for the Civil Service to publish a code of conduct for the 
civil service.  That code of conduct is set out in the Civil Service Code.   
 



7 

6. The Civil Service Code sets out the values and standards of behaviour 
required by civil servants which are designed to reflect that civil servants are 
employed to serve the Government of the day and to remain politically impartial.  This 
includes a requirement to act in a way which deserves and retains the confidence of 
ministers, while at the same time ensuring that they will be able to establish the same 
relationship with those whom they may be required to serve in some future 
government.   
 
7. Through the provisions of the Civil Service (Management Functions) Act 1992, 
the Minister for the Civil Service has delegated the authority for civil service terms 
and conditions of service to other Ministers (or officeholders in certain instances) 
subject to a number of conditions which are attached to those delegations.  In relation 
to the Scottish Government, that delegation is made to the First Minister. 
 
8. The Civil Service Management Code (CSMC) sets out the range of instructions 
and conditions that are attached to the delegation of civil service terms and 
conditions.  While the delegation and the CSMC enable a degree of flexibility for the 
First Minister (and therefore the Departments and Agencies that form the Scottish 
Government) to set terms and conditions of service for their civil servants, there are 
a number of specific requirements that must be applied in all cases and over which 
Ministers do not have any discretion.   
 
9. One such requirement is that the terms of the Civil Service Code must be 
incorporated into contracts of employment.  As such, a breach of the Civil Service 
Code by a civil servant represents a breach of their terms and conditions of 
employment.  Such a breach would be regarded as misconduct which, in the most 
serious cases, could result in dismissal from employment.  In line with the terms of 
the delegation, the First Minister or the Permanent Secretary of the Scottish 
Government do not have authority to set aside or suspend the application of 
the Civil Service Code in Scotland.  
 
10. There are procedures in place to accommodate a situation where a civil 
servant believes they are being asked to act in a way which would breach the Code, 
including approaching internal SG Nominated Officers and also contacting the Civil 
Service Commission which is established under the provisions of CRAG 2010 to 
investigate and consider complaints received.   
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